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Cellexis' introduction of prepaid cellular service in the BaltimorelWashington areas.

BANM itself executed the Wholesale Service Agreements in November 1995. It did so

ful/y aware of the Cel/exis' system requirements and the feasibility of Cellexis'

interconnection needs.

'14. Almost immediately after BANM executed the Washington-Baltimore

Agreements, it sought to significantly alter their terms. BANM attempted to limit the

scope of the Agreements to a 90 day "trial period" through an addendum. While

Cellexis was more than willing to work with BANM to accommodate any reasonable

internal requirements stemming from the Bell AtianticlNYNEX merger of cellular

operations, it was not Willing to agree to eviscerate the contracts it had just negotiated

at BANM's suggestion. When Cel/exis refused to capitulate, BANM advised Cellexis

that it was terminating Cellexis' right to use its System in the Washington/Baltimore

.area. Cellexis promptly brought suit in the U.S. District Court for the District of

Columbia.

15. In an effort to end this dispute, On February 20, 1996 Cellexis entered

into a Memorandum of Understanding with BANM. Pursuant to this Memorandum of

Understanding, Cellexis, on May 20, 1996, further entered into a Service Trial

Agreement (the "Agreement") with BANM which specifically permits Cellexis to

interconnect its switch with the BANM network through a T-1 line in order to provide

prepaid cellular service to its customers in the Washington, D.C. and Baltimore,
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Maryland metropolitan areas.ll Cellexis has thus been interconnected to BANM's

network, with no adverse economic or technical impact on BANM, for almost a year.

16. On October 11, 1996, Defendant notified Cellexis that it intended to

terminate the Trial Agreement on February 19,1997, the earliest date possible under

the Agreement.§[ Defendant has offered no explanation for its decision, and has to date

refused Cellexis' efforts to open discussions. On December 16, 1996, Defendant

responded to Cellexis' most recent letter of December 5, 1996 requesting an extension

of the existing interconnection arrangement. In its response, Defendant reiterated its

intent to disconnect Cellexis and asserted that this disconnection did not violate the

Communications Act or Commission policy.

17. Cellexis' efforts to make other interconnection arrangements have been

equally unsuccessful. For example, Cellexis has recently filed a complaint against

Southwestern Bell Mobile Systems for denial of interconnection.il Efforts to negotiate

an agreement with Sprint Spectrum have similarly failed. Thus, BANM's network is the

only one available to Cellexis at this time in the Washington-Baltimore area.

18. Defendant continues to offer its "Mobile Direct" product, through which

businesses interconnect PBXs with BANM's network in a manner (i.e., through a ''fixed

1l See Service Trial Agreement (Exhibit 1).

§[ See Letter to Douglas Fougnies and J. Douglas Dunipace, Esq. from Katt-terine
S. Abrams (Oct. 11, 1996) (Exhibit 2).

il See Cellexis International. Inc. v. Southwestern Bell Mobile Systems. Inc.,
Informal Complaint No. WB/ENF 961148 (Aug. 12, 1996).
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use T-1 line") that is virtually identical to the Cellexis System.12l Exhibit 5 is a BANM

Mobile Direct marketing brochure that illustrates this BANM program.

19. In the Fall of 1996, Bell Atlantic NYNEX Mobile began offering its own

prepaid cellular service plan by allowing its distribution arms in Washington, D.C.

(Washington D.C. SMSA Limited Partnership) and Baltimore (Cellco Partnership) to

interconnect to the BANM network. BANM's Mobile Minutes program charges $1.00 a

minute (Exhibit 6), more than double Cellexis' rate of $0.49 per minute ($0.39 per

minute off-peak) (Exhibit 7).

v. DEFENDANT HAS VIOLATED SECTIONS 202 (b), 251(a), 202(b) and
332(c)(1)(B) OF THE COMMUNICATIONS ACT

20. BANM's unjustified decision to cut-off Cellexis' interconnection request

violates four key provisions of the Communications Act. First, BANM's decision

violates Section 202(a) of the Communications Act, which expressly prohibits

discriminatory actions. Second, BANM's decision violates Section 251 (a)'s express

interconnection requirement, which applies broadly to all telecommunications carriers,

including CMRS providers. Third, BANM's decision is also unjust and unreasonable in

violation of Section 201(b). Fourth, BANM's decision violates Section 332(c)(1)(B)'s

requirement to consider all reasonable interconnection requests. As the following

12l Compare Exhibit 3, which illustrate a typical PBX interconnection and Exhibit 4,
which illustrates Cellexis' interconnection.
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discussion demonstrates, these statutory provisions preclude BANM from refusing to

maintain Cellexis' reasonable interconnection arrangement.

A. BANM's Refusal to Continue Cellexis' Interconnection is
Discriminatory

21. BANM's refusal to allow Cellexis to interconnect to provide prepaid

services is unlawful discrimination both because BANM itself interconnects equipment

to its system to provide prepaid services, and because BANM allows other third parties

to interconnect to the mobile telephone switching office ("MTSO").

22. Section 202(a) of the Communications Act states:

It shall be unlawful for any common carrier to make any
unjust or unreasonable discrimination in charges, practices,
classifications, regUlations, facilities, or services for or in
connection with like communication service, directly or
indirectly, by any means or device, or to make or give any
undue or unreasonable preference or advantage to any
particular person, class of persons, or locality to any undue
or unreasonable prejudice or disadvantage.ill

This provision protects all classes of persons against all types of discriminatory

behavior. As discussed immediately below, BANM's decision to disconnect Cellexis

discriminates against a class that the Commission has been particularly vigilant in

protecting: resellers.

23. BANM's decision to cut-off Cellexis' access from its system discriminates

against Cellexis as a reseller. The Commission, in removing AT&T's restrictions on the

ill 47 U.S.C. § 202(a).
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resale of public switched lines stated: "discrimination against a communications

customer -- in this case, by the carrier's refusal to provide service to a reseller - is

unlawful if it is based only upon the fact that the customer is not the ultimate user of the

service,"Ul i.e., because the customer is a reseller. In the cellular context, the

Commission has already translated this prohibition on discrimination into an affirmative

obligation. Specifically, the Commission's cellular resale policy requires cellular

providers (and particularly BOC-affiliated providers) to: "provide system capacity to

non-affiliated retailers or resellers on a non-discriminatory basis and on the same

tenn& and conditions as its own distribution arm."lll The Commission has further

clarified that "terms and conditions" means that all licensees must be willing to provide

"substantially similar service to similarly-situated customers."~

24. BANM's decision violates this non-discriminatory service requirement in

two respects. First, Bell Atlantic NYNEX Mobile, through its "distribution arms" in

Washington, D.C. (Washington D.C. SMSA Limited Partnership) and Baltimore,

Maryland (Cellco Partnership), has recently begun distributing its own prepaid cellular

J2l In the Matter of Regulatory Policies Concerning Resale and Shared Use of
Common Carrier Domestic Pu,glic Switched Network Services, 83 F.C.C. 2d 167,173
(1980) ("Resale and Shared Use").

Ul In the Matter of Amendment of Parts 2 and 22 of the Commission's Rules
Relative to Cel~larCommunications SYStem, 86 F.C.C. 2d 469, 511 (1981) ("Cellular
Resale Decision") (emphasis supplied). See allo Cellnet Communications v. petroit
SMSA, 9 FCC Red 3341,3344 (1994) (''The Commission's cellular resale requirement .
. . applies to the defendant regardless of its current organizational structure.").

~ Cellnet Communications v. Detroit SMSA, 9 FCC Red at 3344.
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program. BANM describes this new Mobile Minutes program as "The Prepaid Cellular

Calling Service that allows you to pay as you go.".1.§l BANM's ad reveals its

discriminatory purpose: to exclude Cellexis as a prepaid cellular service. Indeed,

BANM will have to eliminate competition from Cellexis at $.49 per minute during peak

times, $.39 per minute off-peak, in order to charge $1.00 per minute for its own service.

25. Of course, the Commission's resale policy is designed to protect

consumers by providing for just this kind of vigorous competitive check. BANM must

"provide system capacity to non-affiliated retailers or resellers Lsuch as Cellexis,] on a

non-discriminatory basis and on the same terms and conditions as its own distribution

arm." Here the "same terms and conditions" include interconnection of a switch to

permit provision of prepaid service.l§l Thus, if BANM offers a prepaid cellular program

in the Washington-Baltimore area by allowing its own distribution arms to interconnect

a switch to the networks, then it must allow Cellexis to do the same.

26. Second, BANM provides similarly-situated customers with the same type

of switch interconnection over a T-1 line that Cellexis seeks. For example, BANM's

Mobile Direct program permits private businesses to interconnect with BANM's network

in a manner that is Virtually identical to Cellexis' request. As BANM's own marketing

brochure states, Mobile Direct routes calls "over a dedicated circuit [the] company

provides between the local Bell Atlantic Mobile Switching Center [and the] company's

See BANM's Mobile Minutes brochure at Exhibit 6.

Cellular Resale Decision, 86 F.e.e. 2d at 511.
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PBX or Centrex."1ll More specifically, as the diagram in Exhibit 3 demonstrate, BANM

allows businesses to connect their PBX switches with BANM's network, through T-1

cables, at a point between the MTSO and the local telephone company's central office

("CO"). An incoming call is routed through the MTSO (if a cellular phone is used) or

the CO (if a wireline phone is used) to the customer's PBX or Centrex switch. The

BANM customer's PBX or Centrex switches the call and sends it forward. In the case of

a call-forwarding function, the call would be sent out again, either through the MTSO or

the CO, to the designated number.

27. The Cellexis switch is also interconnected with BANM's network, through

a T-1 cable, at a point between the MTSO and the CO, as shown in Exhibit 4. Calls are

processed in precisely the same way. Incoming calls reach Cellexis' switch via either

the MTSO or the CO. The switch then verifies that there is sufficient funds in the

account to pay for the call and then sends it forward, again either through the MTSO or

the CO, to the dialed number. Thus, the Cellexis switch is interconnected in precisely

the same way as the private PBX switches.

28. The only distinction between the Cellexis switch and BANM's Mobile

Direct interconnections is that Cellexis is BANM's most threatening competitor in the

1ll Exhibit 5 at 4. A "PBX" is a private branch exchange, which is defined as "[a]
private switching system serving an organization, business, company, or agency, and
usually located on a customer's premises." The Information Age Dictionary, 226
(1992). A "Centrex" is "[a] service for business customers that shifts to a central-office
switching system the functions usually associated with a private branch exchange
(PBX) on a customer's premises." !9.:. at 45.



- 14-

Washington-Baltimore prepaid cellular market. Not surprisingly, BANM wants to

promote its $1.00 per minute service by cutting off Cellexis' interconnection, which

provides competition at less than half the price. Such an anti-competitive motivation is

an invalid basis for discrimination and is utterly at odds with Commission policy and

goals.

B. BANM's Decision to Cut..Qff Cellexis Interconnection Violates
Section 251(a)'s Express Interconnection Requirement

29. BANM's decision to cut-off Cellexis violates Section 251 (a)'s express

interconnection requirement. Congress, in the Telecommunications Act of 1996, added

Section 251 (a), which states that "[e]ach telecommunications carrier has the duty to

interconnect directly or indirectly with the facilities and equipment of other

telecommunications carriers ...".1§[

30. The Commission's Interconnection Order, confirms that "all CMRS

providers are telecommunications carriers and are thus obligated to comply with

section 251 (a)."lil As the Commission has already concluded, Section 251(a) imposes

a mandatory and unqualified interconnection requirement on all CMRS providers.

Indeed, "even for telecommunications carriers with no market power, the duty to

47 U.S.C. § 251 (a) (emphasis supplied).

.tIL In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, CC Docket No. 96-98 at
11993 (reI. Aug. 8, 1996) ("Interconnection Order").
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interconnect directly or indirectly is central to the 1996 Act and achieves

important policy objectives."2Ql

31. The obligations of Section 251(a) could not be more clear. All CMRS

providers must interconnect with the facilities and equipment of others who provide

telecommunications services. BANM and Cellexis, as providers of cellular service, are

CMRS providers.Z1l BANM therefore must permit other CMRS providers, such as

Cellexis, to interconnect their equipment with the BANM network.

32. Congress enacted Section 251 (a) well after the Commission's rulemaking

on cellular resale and interconnection discussed in the next section.22l Regardless of

the Commission's tentative position in that proceeding, there can be no doubt that this

new statutory provision requires defendant to permit Cellexis to interconnect its

equipment to the BANM network.

Id. at 11 997 (emphasis supplied).

Z1l "CMRS" is "any mobile service. . . that is provided for profit and makes
interconnected service available (A) to the public or (B) to such classes of eligible
users as to be effectively available to a substantial portion of the public." Section
332(d)(1 ).

22l 10 the Matter of InterCQnoection and Resale Obligations Pertaining to
Commercial Mobile Radio Services, Second Notice of Proposed Rulemaking, 10 FCC
Red. 10666 (1995).
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C. BANM's Refusal to Continue Cellexis' Interconnection is Unjust and
Unreasonable

33. In addition to being unlawful under Sections 202(a) and 251(a), BANM's

refusal to continue Cellexis' interconnection is unjust and unreasonable in violation of

Section 201(b). Section 201(b) of the Communications Act states:

All charges, practices, classifications, and regulations for
and in connection with such communications service, shall
be just and reasonable, and any such charge, practice,
classification, or regulation that Is unjust or
unreasonable Is hereby declared to be unlawful ...~

In interpreting this section, the Commission continues to adhere to the statutory-based

standard first enunciated by the D.C. Circuit in Hush-A-Phone: a carrier cannot

establish a restriction which amounts to "an unwarranted interference with the

telephone subscriber's right reasonably to use his telephone in ways which are

privately beneficial without being pUblicly detrimental."~ This standard has been used

not only to protect a telephone subscriber's rights, but also competitors' rights.

34. As the Commission has stated: "Our past decisions introducing

competition into other telecommunications markets have rested on this test.n~

Accordingly, the Commission has used the Hush-A-Phone principle not only to remove

AT&T restrictions against interconnection of customer-supplied terminal equipment and

47 U.S.C. § 201 (b).

~ Hush-A-Phone Corp. v. U.S., 238 F.2d 266,269 (D.C. Cir. 1956)
("Hush-A-Phonen

).

~ Resale and Shared Use, 83 F.C.C. 2d at 171.
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private communications systems,2§l but also to prohibit restrictions (and thus promote

competition) on the resale of private lines, public switched lines, and, significantly, the

sale of cellular services.Z1L In the latter case, the Commission determined that

mandatory resale was an important step in the "evolution of truly competitive

markets."3[

35. One of the more recent Commission decision's interpreting the

Hush-A-Phone standard is Public Utility Commission of Texas v. ARCO.2il In this

decision, the Commission explained that the entity seeking to establish a restriction

must factually demonstrate the perceived public detriment. Such a detriment is either

2§l Cartenone v. AT&T, 13 FCC 2d 420 (1968), recen. denied, 14 FCC 2d 605
(1968). recen. 18 FCC 2d 871 (1969); American Iglephone and Telegraph Company
Interconnections with Private Interstate Communications Systems, 71 F.C.C. 2d 1
(1979); In the Matter of American Telephone and Telegraph Company Restrictions on
Interconnection of Private Line Services, 60 F.C.C. 2d 939 (1979); Heritage Village
Church and Missionary Fellowship, Inc., 85 F.C.C. 2d 787 (1981), 88 F.C.C. 2d 1436
(1982), aff'd sub nom. Fort Mill Telephone Co. v. FCC, 719 F.2d 89 (4th Cir. 1983).

VJ. Resale and Shared Use, 83 F.C.C. 2d at 171; In the Matter of Regulatory
Policies Concerning Resale and Shared Use of Common Carrier Services and
Facilities, 60 F.C.C. 2d 261 (1976);~ar Resall Decision, 86 F.C.C. 2d at 511 (The
Commission's decision was. by reference to its Resale and Shared Use decisions,
based in part on Hush-A-Phone). See also In the Matter of Equal Access and
Interconnection Obligations Pertaining to Commercial Mobile Radio Services, 9 FCC
Rcd 5408,5466 (1994) (recognizing the applicability of Hush-A-Phone to cellular
services).

Cellular Resale Decision, 86 F.C.C. 2d at 511.

ail Public Utility Commission of Texas v. ARCO, 3 FCC Red 3089 (1988), aff'd, 886
F.2d 1325(1989).
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"technical harm to the telephone' system or economic impact which adversely affects

the ability of a carrier adequately to serve the public, or both."~

36. BANM's decision to disconnect Cellexis cannot meet the Hush-A-Phone

standard, for the Cellexis system inflicts no harm - either technical or economic -- on

BANM. That Cellexis' requested interconnection will have no technical impact on

BANM is obvious from the fact that Cellexis has been successfully interconnected to

the BANM system, with no adverse effects, for almost a year. Similarly, the requested

interconnection does not have any negative economic impact on BANM, other than

providing competition to its brand new prepaid service. BANM therefore cannot

possibly substantiate a claim that Cellexis' request will adversely affect its ability to

serve the public.

37. BANM also cannot point to the Commission's suggestion in its ongoing

rulemaking not to require switched-based resale to support the reasonableness of its

position for two reasons. First, Congress subsequently enacted Section 251 (a),

imposing a mandatory and unqualified interconnection obligation on Defendant.

38. Second, BANM's decision is completely antithetical to the goals and

policies expressed by the Commission in this rulemaking. More specifically, the

Commission's tentative suggestion not to mandate switched-based resale is predicated

on a competitive, rapidly evolving market where reasonable requests are regularly

Arco, 3 FCC Red at 3091.
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granted without Commission intervention, thus obviating the need to impose a broad

interconnection requirement:

Given the number of competitors we expect to be present in
this market in the near future, competitive forces should
provide a significant check on inefficient or anti-competitive
behavior. This fact suggests that a regulatory mandate to
allow switch-based resale may be unnecessary.w

The Commission also noted the uncertainties and costs of requiring CMRS providers to

unbundle their services to meet the demands of switched-based resellers, and the

administrative complexities of an across-the-board requirement.~ At the same time,

however, the Commission recognized that these circumstances would not always be

present, when it stated: "We note that our tentative conclusions regarding a general

reseller switch interconnection requirements should not be viewed as prejudging any

specific complaints filed with respect to this issue."~

39. This is just such a specific complaint, as all of the circumstances cited by

the Commission in support of its decision are clearly inapposite here. In particular,

Cellexis is faced with a highly uncompetitive environment: BANM's system is the only

one available to Cellexis in the Washington-Baltimore area at this time: efforts to make

other arrangements have met similar roadblocks. For example, Cellexis has recently

~ Second NPRM at 1196. See also 1143: "We reiterate that the Commission
stands ready to intercede in the event a CMRS provider refuses a reasonable request
to interconnect."

Second NPRM at 1196.

Second NPRM at 1197 (emphasis supplied).
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filed a complaint against Southwestern Bell Mobile Systems for denial of

interconnection over a T-1 line.~ Efforts to negotiate an agreement with Sprint

Spectrum have similarly failed.

40. Further, BANM is not faced with excessive unbundling costs. Given that

Cellexis is already connected to the BANM network, BANM will not be faced with any

new costs. Moreover, since any costs already incurred were done so in the context of

a freely negotiated agreement, they can hardly be characterized as excessive. Finally,

Cellexis is not asking the Commission to undertake the administrative burdens

associated with imposing a general obligation. Rather, it is merely asking the

Commission to do what Congress and its own policies demand: prevent the abuse of

market power by a BOC-affiliated CMRS provider to stifle competition and limit

consumer choice by cutting off an existing service.

41. While Cellexis is not requesting that the Commission impose a general

requirement, it observes that the benefits of such a requirement may ultimately

outweigh the costs. Indeed, as noted above, the competitive environment for switched

based resale is no different from non-switched based resale, for which the Commission

did decide to impose a mandatory requirement on cellular and other CMRS providers.

In imposing this mandatory resale requirement, the Commission itself observed:

Because cellular, broadband PCS and covered SMR
services are not yet provided on a fully competitive basis,
we conclude that carriers in these services should, for an

~ See Cellexis International. Inc. v. Southwestern Bell Mobile Systems. Inc.,
Informal Complaint No. WB/ENF 961148 (Aug. 12, 1996).
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interim period, be specifically prohibited from restricting
resale or unreasonably discriminating against resellers.
Accordingly, we condition existing and future cellular,
broadband PCS and covered SMR licenses upon
compliance with our resale rule ...~

The Commission has determined that a mandatory resale requirement is necessary

because the cellular service is not yet competitive. This lack of competitiveness affects

all resellers, including those that are switched-based. Accordingly, the Commission

should at a minimum aggressively enforce a duty not to cut off switched-based resellers

where there is not a sufficient number of suppliers to ensure that switch-based reselling

opportunities are available.

D. SECTION 332(c)(1)(B) REQUIRES BANM TO ENTERTAIN ALL
REASONABLE INTERCONNECTION REQUESTS

42. Section 332(c)(1 )(8) of the Communications Act require 8ANM to

entertain all reasonable requests for interconnection. Section 332(c)(1 )(8) states:

Upon reasonable request of any person providing
commercial mobile service, the Commission shall order a
common carrier to establish physical connections with such
service pursuant to the provisions of Section 201 of this
Act.~

This provision establishes the principle that all existing CMRS providers are entitled to

establish reasonable physical interconnections with any common carrier, including

~ In the Matter of Inlerconnection and..Resale Obligations Pertaining to
Commercial Mobile Radio Services First Report and Order, CC Docket No. 94-54 at 11 7
(reI. June 12, 1996).

47 U.S.C. § 332(c}(1 )(8).
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another CMRS provider.Hi BANM's decision to disconnect Cellexis without any

explanation or opportunity for discussion is directly contrary to these provisions.

43. Section 332(c)(1 )(B) does provide CMRS providers with some discretion.

In particUlar, carriers are only required to comply with "reasonable" interconnection

requests. Carriers do not have the discretion, however, to refuse any and all requests

for interconnection absent a specific Commission order. Such an interpretation of

§ 332(c)(1 )(B) would not only place an unnecessary and unacceptable burden on

Commission resources, but it would directly conflict with Congressional intent. As

Congressmen Markey and Fields stated in a letter to Chairman Reed Hundt: "we urge

the Commission to aggressively enforce the provisions in Section 201 and Section

332(c)(1 )(B) requiring carriers to provide interconnection to providers of commercial

mobile services...". Thus, Congress clearly contemplated a regime where the

Commission's role is to compel carriers to carry out their statutory interconnection

obligation where necessary, not to decide each and every request on an ad hoc basis.

44. In short, Section 332(c)(1 )(B) gives BANM the right to refuse

unreasonable interconnection requests. It does not, however, give BANM the right

47 U.S.C. § 332(c)(1 )(A).

• E. Markey and J. Fields, Letter to Chairman Reed Hundt, GN Docket 93-252
(Jan. 28, 1994) (emphasis supplied). See allo H.R. Rep. 103-111, 103rd Cong., 1st
Sess., pt. 3 (May 25, 1993) (stating that the House Committee "considers the right to
interconnection an important one which the Commission shall seek to promote, since
interconnection serves to enhance competition and advance a seamless national
network.").
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either to outright refuse reasonable requests, or to summarily rescind existing

interconnection arrangements.

45. The Commission's tentative suggestion in its ongoing NPRM not to

impose a switched resale requirement does nothing to change 8ANM's

Section 332(c)(1 )(8) obligation to permit Cellexis to interconnect with its network. As

discussed above, Congress subsequently enacted Section 251(a), imposing a

mandatory and unqualified interconnection obligation on Defendant. Moreover, the

Commission's own earlier conclusion presupposes a competitive environment which

does not require Commission to act in order to ensure carriers comply with their

statutory obligations.~ Thus, just as this conclusion does not abrogate the

requirements of Section 201 (b), neither does it eviscerate those of 332(c)(1 )(8).

VI. RELIEF REQUESTED

46. Based on the foregoing, Cel/exis respectfully requests that the

Commission issue an order finding that BANM's decision to terminate Cel/exis'

interconnection with BANM's network:

• discriminates against Cel/exis in violation of Section 202(a) of the
Communications Act;

• denies interconnection of Cellexis' equipment in violation of
Section 251 (a) of the Communications Act;

~ Second NPRM at 1196. See also 11 43: "We reiterate that the Commission
stands ready to intercede in the event a CMRS provider refuses a reasonable request
to interconnect."
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• unreasonably denies service to Cellexis in violation of Section
201 (b) of the Communications Act;

• unreasonably and discriminatorily restricts the switched resale of
cellular service in violation of the Commission's policy regarding
the resale of cellular communications service; and

• impermissibly denies service to Cellexis in violation of Section
332(c)(1 )(B) of the Communications Act.

47. Cellexis also respectfully requests that the Commission, pursuant to its

authority under Sections 2(a), 202, 309(a), 314 and 332(c)(1 )(B) of the

Communications Act, require BANM to maintain Cellexis' current interconnection

arrangement.

48. Finally, Cellexis reserves its right under Sections 206 and 209 of the Act

to, by amendment or motion, seek specific damages that Cellexis will incur should

Defendant unlawfUlly terminate Cellexis' interconnection.

Cellexis International, Inc.

Douglas Fougnies
President and CEO
4625 South Ash Avenue
Suite H-S
Tempe, AZ 85282
(602) 664-1050

By:
. M mlet
A. Sechrest

Stepto & Johnson
1330 Connecticut Avenue, N.W.
Washington, D.C. 200036
(202) 429-3000

Dated: December 20,1996
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EXHIBIT 1



SERVICE TRlALAGREEYENT

THIS AGREEMENT js made anclttM.recl into1M20th tJBy of May, 1995, by and
betWeen ceUexiS rnteliiatlanal, 'nCo an AriZena CQI"POIatiori. \C8l~) and
W&shington O.c. SMSA l.imited Parilserst\ip, 8 Vi~1a Umited Partn1!rstllp, ana ecauce
Par1NII'Shlp. a De.... General Penre Ihip. E!QCh dOing business as Bell .At1antic
NYNEX MobIl. (CDllectNety -BANMI) with oftices =t 1SO Washington Valley Rd..
Bedmins\er, NJ 07821. Ead\ of CoIlexia and BAHM may be r&fen'9d to as II '"Party"'
and cctlectiYely as the "ParU".

WHEREAS. eANM Is either licinsed and authoriZed by the Federal
ComlTU'JiClltions Camlliission ("FCC·) to pnMde cetfUiartstec=nmunicaOons service or
man~c:aflutar18te=rnrnunlcEltins servicm on behalf of the FCC Iicens. in various
martcats. melUdrng washington, D.C., and Baltimore. Maryiana: end

WH!ReAS" cetlGxis prcwides cellular QJStDmeB.~ as iN customers that
use BANM'& caJlulllr rtatwork, with a prepaid method of billing. and rating for suc:h
customers aJIlU\ar calls as mare fuUV deScribed belOW; and

WHEREAS. cene:iS wishes to drer is SeMce as mgre 1\JlIy aescr:bad b&low.
which curentiy requires a unlque netwotk oft'ering r:I SANN's cellular natwor1c: and

WHERIAS, BANM wiShes to conduct =- tria, m evaluate 8 pcaible BANM
I1IIlWDdC Qft'ertng and co evah.,.1:he marketing t:I such netwGrk cffering to CGUexiS and
to ather entities who might wiah to oftar a slmitar slll'Vice and to determine wt1eCher
BANM has any fUrther In..... In m.~ SUd1 an alfenng available in the washingtOn
D.CJBattimare~ or eJMwhetlPr.~

WHEREAS. CeU8Xis wishes to pravlde its prRpBid blUing ~ice for c:allular
a.tohl8l'Z ufiflZing tIie network orretin; whiCh is the subject of this Trial In aa:crdanel:
with tha terms ems conCSitlons set forth herein; and

WHEREAS. Cell5is and C8rtain atrnlates of BANM entered mto II Memcnandum
ct UndeManding on Febtwry 20. 1996 WhIch .et fcrth aame of the 'Gt!ed upon teIm$
or thIs T~ Agr8ement Dnd conwmP'ated 1hat the Parties WOU!d agree to ac1ditionaJ
teI'm$ gcucning the Ttfat and

WHEREAS. the Parties have a dBiRd into • S4att1ement Agreement at even date
Whfcn 15 attached hereta and made 8 part hereof r3eUlemenl Agreernenr).



NOW. llmftI!FORE. in CDI"IIlder8tien of the C)rIImIIG. mutual OOY8nsnts, and
amdftions herem QIiiali NICS, encI for other good and wMibie cons:dec'Qtion, the receipt
and suftfciency of W1ic:h is hereby adcnowIeclQed. the Parties agree _ follows:

1. PJ!SC!!£I10N OF DIE S@MCE.

The cell8ie .yatem is~ cf celled,'s real-time billing pl81fcnn. which
callais ..pe_.ts l5~, at Ceile%is's k1cdon in washingtz:n D.C. (the
·SyIt8i,n. celfClXis custan•• in the MaI1cet WhO P\I"ChaIe a CeDl!JCis ~ay bllling
option enabQng tb8m to -=cest and use BANM't cellular nBlWOrk for tnt'ir cans !hall be
lcnown • rAuttaizld tJsersI'). Cellt!D6s'. System proviQes such Authorized Users the
appcwb1ity to obIafn a pnapaid biDIng cption fer airtime, and other charges associated
with toeal, long dr_nee and International cellular caus (the -SeNitej.

2. SCOPI OFTRIAL

Call.. shall tBve the~ to proW:fe the Sevice in BANM's
Wasnin;tonlBaltltncn cellular~ aervicII area (FCC MarX8t NtalDn e and 14,
1he "Market') and BANM nu tIIve the~tDCDndUC:t:a netwarkMd maf1Q:lting 1Z1aI
durirlJ which BANM shall sna)yze.. netwartc ccnfJgUl'ation and the rnartceting Wabiity cf
ita network alfeting rmar). 1bB Trial COhiiEtICe(S an or abctJt February20, 1896 and
ttIiIIl end on cr atD4 Fetx\GIy 1;' 1m. 'The Perties 1Igl'e8 a1d undaI'It2lnC that1his Trial
~ lslOfeJy for1he Mmket and th8t BANM Qaes nat t1er'eby agree to in';»lenent any
intetface ot CJI1W network~ cr spec:ificItia b in 81'f1 other Cl3ltutar mar1c.el
RegaftIHs Of h outu:IiTe of the TrfaI, BANM tms no ~tgatian to ofef' arrt intetface or
nBMarX~ used cUing the Trial. or to CCI"Itinue 1hls, or any othelr irT.erfaa!.
netwark CI:lnIIglntian or ':IP/ CD*' rIIMOtk olfai~ in the~, or in :JnJ other eallula'
martc8l Pariicipants in 1hG Tf.1haII~Users1ce1l8ric8nct 8ANM.

3. fE!!S.

(a) Dur1ng'the Trial. CelleIcis" shall pay BANM ~Il c:r=gos 10r eunrice elements
iIt the nttes set tonh an &t@it A. which 3M1l include, but not be limited ~, access.
actiYRon, airtime.. pert charges, and~.

(b) CtJIlais nXJSt cmer a minimum of OM twndred (' 00) BANM aaUular
mabil. phane numbefS"tcr use during the Trial Mer tne initial order. Cellexis must
ard8r BANM cellular pnone numb8l't in incIeme"b: of aN! hundN!d (100) numbens
which ....n ". _ ..relied into Cel1GSS's account. !ANM shall pravide CellexiS
~ btocU of onG hundnld (100) runtJ8I"S provided that prewious numbers
providad to CClUuis aNI e~va (85%) paocent Wllzad. Acc!rss etlaJges an~

dvatlon chen;as snaU be iftcumJd for numbera be;inning on 1ha ,.., that £~
runb..ere adi'4lted In BANM's catlulw netwcrtc.

4. PAYMENT.
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Celle2is shall p;Iy all BANM inYOicDs in full withIn thirty (30) days of the date of
invotc:e. No deci.ldians .re allowed without BANM"s priOr written.~l cellexis
man pay a tate p&yfMnt ... of one end ~Jf (1·112%) percent per month on all
amounts past tntrty (30) daya. ceDexis st\aO ber~b\8 for aU cNro- IIUOCIatsd
with access runbets assigned tc Cellas inctucfmg any calli Nt may \:lypUs the
CelllXfs SystlIm and inclUding any roaming can; that may ocaz. r.' canas identifl.r.
any cftsaeparw;y in W1 Invosca. based upon CoIIoxlrr'a recorct, Cellull Shall ~jde
BAN"" \Min written notice and .. ccpy of tne C8IIBiS rGtiOrOs that ;are the bests fM
cellexis claim of disa~allc"within ten ('0) business~ aftGr the ieter of (1) recal~
of the invoice ccntalning 1he~ Of (ii) receiPt of 1he magnetic ~nling tape cf
call delatl appJkIItIle ta IUCh invoice, BANM $haJJ inved;* and responet to wen
notice within thirty (30) days Of BANM". rwcelpt Of CaUexis "Nt itten records. MIT
tnve$tigaticn at CeliuS's claimecf diserepancy, if CeI... II entitled to an a$J!:tmant,
BANM shall apply a creait in that amaunt an the irwaic:e is:Iued after resctuticn of the
inVNtigatiofL If the Trial ha5 ended be1cre BANM =rnpJetes l~ investigation End if
tt88 era no outst8nding invoicD end if !hat i!'\ve&tigaUcn ~.sutts .n an ~ustment

owwd to c.Uexis. BANM lIhaU refund the adJustment ameum.

5. l!§Tal I !e-nON, :rESJ1NGAND §VAlUATlON.

(a) ihe Pctie8 atJeli PII'farm testing ~ ensure t"e F3citities are property
tnstBIIed. OjAtiltiUl JaI and U\at the System is properly ~"'IIng., me BANM
c:wUular network. BANM may alse .,all'" iha Sy61em"s neroperatlon with th6 BANM
celli". netwark and may maD.., eMnlJllll, in BANM'8 cbaetlon. 'to itS netMR or to
the irJtel=nmdlvtty between BANPII~ artd the System, .,d condUct: &UCh
testiJlg as it deems approprtata and/or necMcPry to eY8Iu1Ite V. System. at its
~etion.cNrin;1he Rme time psiacl

(I» BANM. at is Cisa !tion. to be exercised in gaod f3lfh. may make
dRraticM to its neetlOt'k requirements, ar to its Interface, or to its connectJvitY. ~
in1lIfDPeI";Ibl~ ~i".m.tts between ceUecis equipment and BANM's netwofic for
pravtalon of BANM's celkAw nadia servIoe.

(C) In the 8'l8nt that atrI atteraticms nOt by BANM during 1he Trial. i~d
the opelalion or the Tl1al cr the Svaam. ceJlexis. at its sole eost. and £ubjoct to 1M
~ of sectlOn 7(a) ana 7(1), shall make any changes to its Syatam. including
but not limited ta, any d-'9a to A~Ulizedu.r c:eJ1U1ar telephonec or Al.ItMrad
USer talephone P'IUtl1bers, that may be nsquired by BANM netwaric d1anges maded~
!he term orthe Tr1at
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6. SSLLgJS c:mUOADOrg.,

(a) DuriI"'O the Trial, Celiexis shal1 be rgspansible. at es $C~ caapens~ for the
a:=s alS"dDd wdh ttl, .~on lind meiranance of 1he T..1 fIftM b~
BANM'i *DueT~aMSwitd'dng Offic:es rMTSCla-) In 1he Mar\c8t rFaclnttest) II'Id
the ceuem System. Caleods -.., pay BANM Part charaas as set fartn en ~ibit A for
ac:t'l T·' line. •

(0) During the Trial. CeJlais Shall be iwpoilSble, at its SOle expensa. for
estabn~hina and maimain1ng all other~ facilities anC! equipment
necessary to provide the seMce in ac:ccrdance with the BANM 1'8QU:rements. as may
bl! modified from time to time during the Trial.

(el The Sy8tem shad be used aotely for the :»urpcse of ~roviding the prepaid
blUing option which is the subject of1his Trial

(d) Callexis Ih.U pravide ay$tetii support. monitcnnQ 2nd mainmnance of the
Syst8m and the Facilitiec. CeJlais shall provide BANM with immediat8 notice af any
Issue caning to Its knCJWtedge affecting BANM'e cellular syltem. regattIIass of whather
Cellais detI!d$ the prablem or BANM pro.ides notice to Cetlexis of :.~
prabtem. Cellex1s shan respond to any such issue as it retate:; to the ceUexis system
or Facilities within four (4) nmn of detection or receipt of nctlce from BANM. If BANM
.determines that the issuereq~ rwrwedIal arm by Ceflexis. Celtexia shan diligantfy
commence mnedlat 8ffoIU to resolve the iasua within twenty four (24) hours.

(e) Fer tha dw'ation at the Trial, Callais &ban provide BANM ~ a1f
Infarmation ca lC8ming the GiQnaling interface betw8en the BANM netwanc and U'te
cet1exis System 'that SANM may requft.

(f) S&*Ij8Ct to BANM's compliance vnth Section 7(d). CaUexis shall m2rirr.ain
adequBta System capacity and Jiiaciltties to handte th~ traffic volume generated by
Autharized Users during the Trial

(g) Callais Shah supply BANM With quarterty \IT11Mfrted fU'l8nd81 statements
witJIlin ~rve (~) csavs 8fter .eacn quart.,. ends and auOlt8C! financial statements
within abdy (SO) days 8ftw,... end.

7. JANM OBYSiADONS.

(.) BANM haa no oblioahn to pi Dwide any ~icul.ar network afPering to
Celtexis fer CUPQses rtf 1M TIiaI. or att'MIrwisa. provided that 8ANM .stIaI1 fJrcYide thirty
(30) days prior wnaen notice to C811ea. at arty "el\Yon( changes that irnp:ct the
op8IlItian r1f1M System and cetlUlS SI'JaII make 3IT1 necessary changes to the SystQfT'l
ar to Aud'aized U8er oeJlul2r telephCll81 or AI..Jthorized Use,. tetephone numba~

required by the BANM cnange.
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